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Appeal Ref: CROW/8/M/04/3462

Land at Cottam Well Dale and the western side of Phillips’ Slack, near Cowlam, east of
Sledmere, East Yorkshire.

This appeal is made under section 6(1) of the Countryside and Rights of Way Act 2000 (the Act)
against the above land having been shown on a provisional map as open country.

The appeal ismadeby Mr G M T Megginson and is dated 2 September 2004.

The provisional map was issued by the Countryside Agency (the Agency) under section 5 of the
2000 Act and relates to the East of England (Region 8)

The ground of apped is that the land does not consist wholly or predominantly of mountain, moor,
heath or down and to the extent that the Agency have exercised their discretion under section 4(5)(b)
of the Act to treat land which is not open country as forming part of an area of such country, they
should not have done so.

Summary of Decison: The appeal is allowed in part and the provisonal map is modified
accordingly.

Preliminary Matters

1.

Mr C P Hood & Mrs Diann Atkin, who fam the land as tenantslessees, dso made an
gpped on the same area of land (Appeal ref CROW/M/94/3532). The outcome of this
gppeadl would have been the same whether or not another appellant had lodged an apped.
For clarity, | have chosen to write separate decision letters for each appedl.

During the hearing it became gpparent that evidence would be usefully presented o Site. At
an gppropriate point in the proceedings, the hearing was therefore adjourned to continue on
the appedl dite.

At the hearing, the appdlant’s agent made an application for an award of costs againg the
Countryside Agency. This gpplication is the subject of a report to the Secretary of State,
whose decision on the matter will be issued separately.

The Agency divided the apped dte into 4 separate parcels. Having visted the dte and
observed the fences and gates, | condder that it is more appropriate to subdivide the
Agency’s parced B into two parts. For amplicty, | have renumbered the parcdds 1 - 5 as
shown on the plan attached to this decision.

The Appeal Site

5.

The gpped dte comprises five adjoining parces of land two in Cowlam Well Dde ad
three on the western Sde of Phillips Slack.
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TheMain Issue

6. In consgdering whether the apped dte, or any part thereof, should have been mapped as
open country, e man issue to be determined is whether it qudifies as down as a result of
its vegetation and its generd character including openness.

7. There is no evidence that the Agency have exercised their discretion under Section 4(5)(b)
of the Act, so the second part of the ground of appeal does not need to be considered.

Reasons

Parcels 1 and 2 ( part of Cowlam Well Dale)

8.

10.

The appdlant’s view, based on his ecologicd survey, is that the vegetation on these two
parcels condgts only of improved grasdand. The Agency and the Ramblers Association
dissgree with the gppellant’'s dassfication of the grasdand and date that the land is
predominantly unimproved grasdand in an area of chak geology within an open landscape.

The Agency survey form conddered the whole appea dite to be between 50-75% qudifying
land cover and less than 50% non qudifying land cover. They did not indicate any specific
percentages within separate parcels. However, during the dte vidt, the Agency
representative indicated that these two parcels might be nearer to semi-improved grasdand
than had been suggested in their written evidence.

On my dte vidt, | found the vegetation on these parcds to fal broadly into three grasdand
types. The rdatvdy confined flat land, manly dong the dde bottom adjacent to the
woodland, was generdly good qudity grasses and clover. In my view, this area is best
described as improved grasdand. The mgority of the remaning parts of these parcels
contained a sward contaning a mixture of lush grasses with low species diversty and
frequent thistles and nettles indicating agricultural improvement. In my opinion, these areas
are best described as semi-improved grasdand. There are a few amdl isolated patches
within these parcds comprising the steeper more inaccessible dopes of the dde which were
covered by unimproved cacareous grasdand and tor grass with increased species diversty.
The unimproved cacareous grasdand is, in my view, qudifying vegetation for down as st
out in the MME. However, in my opinion, the semi-improvedimproved grasdand
predominates and the overdl extent of qualifying vegetation on esch of these parcds
amounts to condderably less than 50% of their cover. Accordingly my condusion is that
parcels 1 and 2 do not qudify as down on account of thar vegetation.

| therefore accept the appellant’s submissons that parcels 1 and 2 are predominantly non
qudifying land cover and | conclude that these parcels are not down by reason of ther
vegetation. Thisbeing the case, | need not consider the generd character of these parcels.

Parcels 3, 4 and 5 (part of Phillips Sack)

11.

12.

The appdlant’s ecological survey found parcd 3 to be 100% improved grasdand and parcel
4 to be exclusvely game cover crops and parce 5 to be a mixture of improved (52%)
grasdand, semi-improved grasdand (44%) and unimproved cacareous grasdand (4%).
However, a the dte vidt the appdlant’s representative had some difficulty pointing out the
boundaries between the three different types of grasdand shown on his plan of thisarea.

On the bass of my observations, | condgder that within parcds 3 and 5 the unimproved
cacareous grasdand on the steep valey dopes predominates. | accept that some of the
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13.

14.

flatter areas have been subject to agricultura improvement and condst of improved or semi-
improved grasdand but, in my opinion, these areas occupy under 50% of each of these
parcels. The description of down set out in the MME dates that the typicad vegetation is
unimproved cacareous grasdand in an area of chdk or limestone geology. Thus, in my
view, the predominant cover on parcds 3 and 5 is condgtent with this description and
therefore, my concluson on the fird aspect of the man issue is that pacd 3 and 5's
vegetation cover qudifiesit as down.

The amdl fenced off area comprisng parcd 4, consds of a srip of planted game cover
(brassicas) and ungrazed unimproved cacareous grasdand with scattered gorse and tor
grass. The unimproved cacareous grasdand is, in my opinion, qudifying vegetation and
predominates within this parcd. Parcd 4 thus dso qudifies as down by virtue of its
vegetation.

On the second pat of the man issue, the parcels generd character including their
openness, | fnd them to be set within a generally open landscape typica of the Yorkshire
Wolds. | accept that some of the surrounding land is intengvely farmed, but | consder this
to be quite typicd of this landscape. Furthermore, the ste's landform as steep-sided ddes is
typicd of the ared's chak landscgpe and is, in my opinion, consstent with the description
of down set out in the MME which dlows that the features typicd of downland landscapes
may provide more limited views in some circumgtances. My concluson on this aspect of
the main issue, therefore it that the generd character and openness of these three parcels
qudify them as down.

Conclusion

15.

Having consdered dl other matters raised, my concluson is that Parcels 1 and 2 do not
qudify as down on the bass of ther vegetation cover and were therefore incorrectly
mapped as open country. Parcd 3, 4 and 5 qudify as down on the basis of both ther
vegetation cover and generd character and were correctly mapped as open country, The
appeal therefore succeeds on Parcels 1 and 2 and fails on Parcels 3, 4 and 5.

Formal Decision

16. For the above reasons, | dlow the gpped in part and, in o far asiit relates to the apped Site,

gpprove the provisonal map subject to the deletion from it of the area shown hatched black
on the attached plan.

INSPECTOR
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APPEARANCES
For the Appdlant

Dr Mark McLennan

Miss Rebecca JHorne

For the Countryside Agency

Chris Smith

For the Ramblers Association

Martin Biggs

Peter Leese

Dr Tom Halstead

Dr Peter Ayling

Dr Brian Oddll

1 Plexfield Road,

Rugby,
Warwickshire, CV22 7EN.

Deeg, Atkinson & Harrison,
The Exchange, Exchange Street,
Driffield, YO25 6CD.

Appesdls Officer,
Countryside Agency,
1 Reddliff Street,
Bristol BS1 6NP.

Wynstow, 7 Caedmon Close,
York, YO31 1HS.

The School House, Fimber,
Driffidd, YO259LY.

1 Derwent Drive, Wheldrake,
York, YO19 6AL.

25 Westland Road, Kirk Ella,
Hull, HU10 7PH.

65 Fidd Lane,
York YO105SL.
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M ap of appeal sites 3532 and 3462. Thearea hatched black to bedeleted from

the provisional map of open country

(not to scale and indicative only)
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Area of land to the soutr-east of Well
Dde Plantation included in Apped
3462 and not in gppeal 3532




